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The p u b l i c a t i o n  of a p r o c u r e m e n t  i n  t h e  
Commerce B u s i n e s s  Dai ly  ( C B D )  c o n s t i t u t e s  
c o n s t r u c t i v e  n o t i c e  of t h e  s o l i c i t a t i o n  a n d  
its c o n t e n t s  e v e n  w h e r e  t h e  a g e n c y  f a i l e d  to  
s e n d  t h e  protester a c o p y  o f  t h e  
s o l i c i t a t i o n .  

Where a n  a n n o u n c e m e n t  i n  t h e  CBD d a t e d  
A u g u s t  1 3 ,  1 9 8 5 ,  c o n t a i n s  a n  o b v i o u s  
t y p o g r a p h i c a l  error ,  i n  w h i c h  t h e  s u p p l y  of 
s e r v i c e s  f r o m  October 1, 1 9 8 5 ,  t h r o u g h  
September 30 ,  1 9 8 5  ( i n s t e a d  o f  S e p t e m b e r  30, 
1 9 8 6 )  , is ca l l ed  f o r ,  t h e  i n c u m b e n t  
c o n t r a c t o r  s h o u l d  h a v e  known t h a t  i t s  
i n t e r e s t s  would  be a f f e c t e d  and a c c o r d i n g l y  
t h e  e r ro r  d i d  n o t  d e p r i v e  i t  of a d e q u a t e  
n o t  ice. 

G & L  Oxygen a n d  Medical S u p p l y  S e r v i c e s  ( G & L )  p r o t e s t s  
t h e  award of a c o n t r a c t  f o r  t h e  p r o v i s i o n  of home o x y g e n  
t h e r a p y  s e r v i c e s  t o  B-Mar Oxygen S e r v i c e s  ( B - M a r )  u n d e r  
i n v i t a t i o n  f o r  b i d s  ( I F B )  No. 627-2-86 i s s u e d  by t h e  
V e t e r a n s  A d m i n i s t r a t i o n  (VA) M e d i c a l  C e n t e r ,  Newing ton ,  
C o n n e c t i c u t .  

W e  d i s m i s s  t h e  p r o t e s t .  

G & L  had b e e n  t h e  i n c u m b e n t  con t r ac to r  based o n  a 
c o n t r a c t  b e g i n n i n g  September 26, 1983 .  A r e n e w a l  c l a u s e  i n  
t h a t  contract  p r o v i d e d  as  f o l l o w s :  

" A t  t h e  o p t i o n  o f  t h e  Governmen t ,  t h e  r i g h t  is 
r e s e r v e d  t o  r e n e w  t h i s  c o n t r a c t  by  s e r v i n g  n o t i c e  
i n  w r i t i n g  t h i r t y  d a y s  p r i o r  to t h e  t e r m i n a t i o n  
d a t e  o f  t h e  c o n t r a c t .  T h e  Governmen t  w i l l  l i m i t  
t h e  e x e r c i s e  of t h e  o p t i o n  t o  t w o  r e n e w a l s  a n d  t h e  
maximum per iod  of t h e  c o n t r a c t  t h r o u g h  t h e  
e x e r c i s e  of o p t i o n s  w i l l  be l i m i t e d  t o  three 
y e a r s .  I' 
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The b a s i c  c o n t r a c t  was r e n e w e d  f o r  1 y e a r  o n  
September 2 6 ,  1984 .  G & L  a l l e g e s  t h a t  o n  A u g u s t  1 a n d  7 ,  
1 9 8 5 ,  i t  r e q u e s t e d  t h a t  t h e  c o n t r a c t  b e  r enewed  a g a i n ,  b u t  
no r e s p o n s e  was r e c e i v e d  f r o m  t h e  VA. 

On October 15,  1 9 8 5 ,  G & L  was i n f o r m e d  by t h e  
c o n t r a c t i n g  o f f i c e r  t h a t  a n  award  had  b e e n  made t o  B-Mar. 
G & L  p r o t e s t e d  h e r e  o n  O c t o b e r  18,  1985 .  

G & L  c o n t e n d s  t h a t  B-Mar is n o t  a smal l  b u s i n e s s  a s  is 
r e q u i r e d  by t h e  s o l i c i t a t i o n  a n d  t h a t  t h e  c o n t r a c t i n g  
o f f i c e r  f a i l e d  t o  s e n d  G & L  a s o l i c i t a t i o n  and d e l i b e r a t e l y  
p r e v e n t e d  G & L  f r o m  p a r t i c i p a t i n g  i n  t h e  c o m p e t i t i o n .  

The VA s t a t e s  t h a t  a l t h o u g h  G & L  d i d  r e q u e s t  r e n e w a l  o f  
i t s  c o n t r a c t ,  t h e  c o n t r a c t i n g  o f f i c e r  i n f o r m e d  G & L  t h a t  i n  
v i e w  o f  d e f i c i e n c i e s  i n  G & L ' s  p e r f o r m a n c e ,  ( ;&LIS c o n t r a c t  
was i n  j e o p a r d y .  M o r e o v e r ,  G & L  n e v e r  r e q u e s t e d  a c o p y  o f  
t h e  s o l i c i t a t i o n  f r o m  t h e  VA. F u r t h e r ,  t h e  VA p o i n t s  o u t  
t h a t  t h e  r e n e w a l  c l a u s e  r e s e r v e d  t o  t h e  g o v e r n m e n t  t h e  r i g h t  
to  r e n e w  t h e  c o n t r a c t  by s e r v i n g  n o t i c e  30 d a y s  p r i o r  to  t h e  
t e r m i n a t i o n  d a t e  o f  t h e  c o n t r a c t .  S i n c e  t h e  VA d i d  n o t  g i v e  
s u c h  no t i ce  t o  G & L ,  t h e  VA c o n t e n d s  t h a t  a s  o f  J u l y  3 0 ,  
1 9 8 5  ( 3 0  d a y s  p r i o r  t o  t h e  A u g u s t  30 t e r m i n a t i o n  d a t e ) ,  G & L  
had  no t ice  t h a t  t h e  VA was n o t  r e n e w i n g  t h e  c o n t r a c t .  

The VA a l s o  s t a t e s  t h a t  o n  A u g u s t  1 3 ,  1 9 8 5 ,  t h e  new 
p r o c u r e m e n t  was a n n o u n c e d  i n  t h e  Commerce B u s i n e s s  D a i l y  
( C B D )  w i t h  a b i d  o p e n i n g  d a t e  o f  S e p t e m b e r  26. The VA con- 
t e n d s ,  t h e r e f o r e ,  t h a t  s i n c e  G & L  d i d  n o t  p r o t e s t  u n t i l  
O c t o b e r  18,  i t s  p r o t e s t  is u n t i m e l y  a n d  s h o u l d  be  d i s m i s s e d .  

G & L  r e s p o n d s  t h a t  s i n c e  i t s  c o n t r a c t  was r enewed  i n  
1984 w i t h o u t  t h e  r e q u i r e d  30-day no t i ce ,  t h e  30-day n o t i c e  
r e q u i r e m e n t  was v o i d e d  f o r  t h i s  1 9 8 5  c o n t r a c t .  G & L  a l s o  
a r g u e s  t h a t  i t  n e v e r  r e c e i v e d  a c t u a l  o r  c o n s t r u c t i v e  n o t i c e  
o f  t h e  s o l i c i t a t i o n .  I n  t h i s  r e g a r d ,  G & L  p o i n t s  o u t  t h a t  
t h e  CBD n o t i c e  s t a t e d  a r e q u i r e m e n t  f o r  ' I .  . . home u s e  
o x y g e n  f o r  b e n e f i c i a r i e s  o f  t h e  VA f o r  t h e  VA Medical 
C e n t e r ,  N e w i n g t o n ,  CT f o r  t h e  p e r i o d  1 O c t .  85  t h r o u g h  30 
S e p t .  85. . . ' I  I t  is G & L ' s  c o n t e n t i o n  t h a t  t h i s  CBD 
n o t i c e  c a l l i n g  f o r  a t e r m i n a t i o n  d a t e  o f  S e p t e m b e r  3 0 ,  1 9 8 5 ,  
was w h o l l y  i n e f f e c t i v e  i n  p r o v i d i n g  n o t i c e  to  G & L  t h a t  t h e  
s u b s e q u e n t  y e a r ' s  s e r v i c e s  ( 8 5 - 8 6 )  were b e i n g  s o l i c i t e d  by 
t h e  I F B .  

Wi th  r e g a r d  t o  t h e  c l e a r l y  o b v i o u s  t y p o g r a p h i c a l  
m i s t a k e  i n  t h e  CBD a n n o u n c e m e n t ,  i . e . ,  c a l l i n g  f o r  a 
con t r ac t  p e r i o d  of  October 1, 1 9 8 m h r o u g h  S e p t e m b e r  3 0 ,  
1 9 8 5 ,  i n s t e a d  of S e p t e m b e r  3 0 ,  1 9 8 6 ,  w e  t h i n k  t h a t  a n y  
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p r u d e n t  c o n t r a c t o r  would  know t h a t  a c o n t r a c t  was b e i n g  
so l ic i ted  f o r  a f u t u r e  r e q u i r e m e n t  of home u s e  o x y g e n  
s e r v i c e s .  I t  was t h e  d u t y  o f  t h e  c o n t r a c t o r  t o  e i t h e r  
r e q u e s t  a s o l i c i t a t i o n  f r o m  t h e  VA or a t  l e a s t  i n q u i r e  a s  to  
when t h e  c o n t r a c t  p e r i o d  was t o  r u n .  C e r t a i n l y ,  G & L ,  a s  
i n c u m b e n t  c o n t r a c t o r  a t  t h e  Newington  VA Medical C e n t e r ,  
s h o u l d  h a v e  known, d e s p i t e  t h e  t y p o g r a p h i c a l  m i s t a k e ,  t h a t  
i t s  i n t e r e s t s  were b e i n g  d i r e c t l y  a f f e c t e d  by  t h e  CBD 
announcemen t .  A c c o r d i n g l y ,  w e  f i n d  t h a t  t h e  error  i n  t h e  
CBD a n n o u n c e m e n t  d i d  n o t  d e p r i v e  G&L o f  a d e q u a t e  n o t i c e .  
(Compare Morris G u r a l n i c k  Assoc ia tes ,  I n c . ,  8 -214751.2 ,  
Dec. 3 ,  1 9 8 4 ,  84-2 C.P.D. 11 5 9 7 ,  w h e r e i n  w e  f o u n d  t h a t  a CBD 
n o t i c e  i m p r o p e r l y  l i s t e d  u n d e r  t h e  wrong c l a s s i f i c a t i o n  of 
t h e  CBD was n o t  c o n s i d e r e d  a d e q u a t e . )  

W e  h a v e  h e l d  t h a t  t h e  p u b l i c a t i o n  of a p r o c u r e m e n t  i n  
t h e  CBD c o n s t i t u t e s  c o n s t r u c t i v e  n o t i c e  o f  t h e  s o l i c i t a t i o n  
a n d  i t s  c o n t e n t s .  Detroit  B r o a c h  a n d  M a c h i n e ,  8 -213643,  
J a n .  5 ,  1 9 8 4 ,  84-1 C.P.D. 11 55. T h i s  is  so e v e n  w h e r e  a n  
a g e n c y  f a i l s  t o  s e n d  t h e  p r o t e s t e r  a c o p y  o f  t h e  so l i c i t a -  
t i o n .  A u r o r a  S p e c t r u m  I n t e r n a t i o n a l ,  B-214162, Feb .  1 3 ,  
1 9 8 4 ,  84-1  C.P.D. VI 1 8 5 .  A l t h o u g h  G & L  a r g u e s  t h a t  t h e  V A ' s  
a c t i o n  i n  c o n d u c t i n g  t h i s  p r o c u r e m e n t  a n d  t h e  p r i o r  r e n e w a l  
r e s u l t e d  i n  G & L  d e l a y i n g  i t s  p r o t e s t ,  t h i s  d o e s  n o t  e x c u s e  
G & L  f r o m  c o m p l i a n c e  w i t h  o u r  b i d  p r o t e s t  t i m e l i n e s s  r e q u i r e -  
m e n t s .  Our a i d  P r o t e s t  R e g u l a t i o n s ,  4 C.F.R. § 2 1 . 2 ( a ) ( l )  
( 1 9 8 5 1 ,  r e q u i r e  t h a t  p r o t e s t s  based upon a l l e g e d  s o l i c i t a -  
t i o n  i m p r o p r i e t i e s  w h i c h  a r e  a p p a r e n t  b e f o r e  b i d  o p e n i n g  
d a t e  m u s t  b e  f i l e d  b e f o r e  b i d  o p e n i n g  d a t e .  T h e s e  r e g u l a -  
t i o n s  p r o v i d e  o b j e c t i v e  c r i t e r i a  f o r  a p p l i c a t i o n  by  o u r  
O f f i c e  t o  a l l  p r o t e s t s  b e f o r e  us a n d  may n o t  b e  w a i v e d  by 
t h e  a c t i o n s  o r  r e p r e s e n t a t i o n s  o f  t h e  c o n t r a c t i n g  a g e n c y .  
D e t r o i t  B r o a c h  a n d  M a c h i n e ,  B-213643, s u p r a .  A c c o r d i n g l y ,  
t h e  p r o t e s t  is u n t i m e l y .  

M o r e o v e r ,  e v e n  i f  t h e  p r o t e s t  were t i m e l y ,  w e  d o  n o t  
f i n d  t h a t  t h e  a g e n c y  a c t i o n  v i o l a t e d  t h e  C o m p e t i t i o n  i n  
C o n t r a c t i n g  A c t  o f  1 9 8 4 ,  3 1  U.S.C.A.  S 3 5 5 1 , - e t  - seq. (West 
Supp.  1 9 8 5 ) .  

We 
Company, 
N o .  8 1 8 5  
9 1 8 , 5 1 6  

a r e  m i n d f u l  o f  t h e  recent  d e c i s i o n ,  The  T h o r s o n  
G e n e r a l  S e r v i c e s  B o a r d  o f  C o n t r a c t  A p p e a l s ,  

- P ,  O c t o b e r  3 0 ,  1 9 8 5 ,  r e p r i n t e d  i n  85-3 B.C.A. 
( C C H  1 9 8 5 1 ,  i n  w h i c h  t h e  B o a r d  h e l d  t h a t  t h e  Compe- 

t i t i o n  i n  C o n t r a c t i n g  A c t ' s  r e q u i r e m e n t  f o r  " f u l l  and o p e n  
c o m p e t i t i o n "  was v i o l a t e d  when a n  i n c u m b e n t  c o n t r a c t o r  d i d  
n o t  r e c e i v e  s o l i c i t a t i o n  ma te r i a l  f o r  a f o l l o w - o n  con t r ac t  
w i t h  t h e  p r o c u r i n g  a g e n c y  a n d ,  t h u s ,  d i d  n o t  s u b m i t  i t s  
o f f e r  by t h e  c l o s i n g  d a t e .  The Board  f o u n d  t h a t  t h e  
p r o t e s t e r ' s  l a t e  proposa l  was e x c u s a b l e .  The  B o a r d ' s  
d e c i s i o n  a p p e a r s  t o  h a v e  b e e n  based o n  t h e  f a c t  t h a t  t h e  
a g e n c y  may be a b l e  t o  e n l a r g e  t h e  number o f  p a r t i c i p a n t s  i n  
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t h e  p r o c u r e m e n t  process beyond a s i n g l e  p o t e n t i a l  c o n t r a c t o r  
whose  p r i c e  h a d  n o t  y e t  b e e n  r e v e a l e d  a n d  t h a t  n o  award had  
b e e n  made. 

W e  h a v e  r e c e n t l y  h e l d  t h a t  a p r o c u r i n g  a g e n c y ' s  f a i l u r e  
t o  s o l i c i t  a p o t e n t i a l  b i d d e r ,  e v e n  a n  i n c u m b e n t  c o n t r a c t o r ,  
does n o t  p r o v i d e  a c o m p e l l i n g  r e a s o n  f o r  r e s o l i c i t a t i o n  
w h e r e  t h e r e  is n o  s h o w i n g  t h a t  t h e  a g e n c y  made a d e l i b e r a t e  
or c o n s c i o u s  a t t e m p t  t o  p r e c l u d e  t h e  b i d d e r  f r o m  c o m p e t i n g ,  
n e g l e c t e d  to  m a k e  a s i g n i f i c a n t  e f f o r t  to  o b t a i n  a d e q u a t e  
c o m p e t i t i o n ,  o r  f a i l e d  to  o b t a i n  r e a s o n a b l e  p r i c e s .  Leaven- 
w o r t h  O f f i c e  E q u i p m e n t ,  8 -220905,  Nov. 1 2 ,  1 9 8 5 ,  85-2 
C.P.D. 11 543.  

A l t h o u g h  i t  is u n c l e a r  why t h e  VA d i d  n o t  s e n d  G & L  a 
c o p y  o f  t h e  s o l i c i t a t i o n ,  w e  do n o t  t h i n k  t h a t  G & L  h a s  shown 
t h a t  t h e  VA made a d e l i b e r a t e  o r  c o n s c i o u s  a t tempt  to  
p r e c l u d e  i t  f r o m  c o m p e t i t i o n .  M o r e o v e r ,  i n  l i g h t  of t h e  
f o u r  o t h e r  b i d s  u n d e r  t h i s  s o l i c i t a t i o n ,  t h e  f a c t  t h a t  award  
h a d  b e e n  made b e f o r e  t h e  p r o t e s t  was f i l e d  a n d  s ince t h e r e  
is no s h o w i n g  t h a t  t h e  VA f a i l e d  t o  o b t a i n  r e a s o n a b l e  
p r i c e s ,  w e  f i n d  t h i s  case d i s t i n g u i s h a b l e  f r o m  - The T h o r s o n  
Company c a s e .  

I n  r e g a r d  t o  G s l L ' s  a l l e g a t i o n  t h a t  B-Mar is n o t  a sma l l  
b u s i n e s s ,  o u r  O f f i c e  does n o t  c o n s i d e r  q u e s t i o n s  c o n c e r n i n g  
smal l  b u s i n e s s  s i z e  s t a t u s  d e t e r m i n a t i o n s .  S i s k a  
C o n s t r u c t i o n  Company, I n c . ,  B-217593, J u n e  26, 1 9 8 5 ,  85-1 
C . P . D .  11 724.  

The p r o t e s t  i s  d i s m i s s e d .  

H a r r y  R.  Van C l e v e  
G e n e r a l  C o u n s e l  




